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By Messenger
Magalie Roman Salas, Secretary
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554

EX PAflTE OR LATE FILED

Re: Notice ofEx Parte Presentation
CC Docket 96-45, Western Wireless Corporation
Petition for DeSignation as an Eligible Telecommunications
Carrier for the Pine Ridge Reservation in the State of South Dakota

Dear Ms. Salas:

On July 9, 2001, Benjamin H. Dickens, Jr. and Mary 1. Sisak of this firm, together with
Dwight Flatt and Jim Jacobs of Golden West Telecommunications Cooperative, Inc. ("Golden
West"), met with Jordan Goldstein, Senior Legal Advisor to Commissioner Michael Copps, to
discuss the above-referenced proceeding.

We discussed the telecommunications services that Golden West provides to residents of
the Pine Ridge Reservation and the federal and state jurisdictional issues raised by this
proceeding, as reflected in the attached materials. In addition, we discussed Golden West's
investments and upgrades to the exchanges serving the Pine Ridge Reservation, such as investing
$6,179,067 in digital switching, fiber optic cable, and other facility upgrades since 1995, as well
as Golden West's plans to invest an additional $2,862,413 during 2001 and $550,000 in 2002 in
further upgrades. Lastly, we reviewed the following maps, which have been separately filed in
this docket as attachments to a July 10, 2001 letter notifying of our meeting with Commissioner
Abernathy and her staff:

A Bureau of Indian Affairs topographical map of the Pine Ridge Reservation;

A set of maps prepared using the Global Positioning System which show the location of
households on the Pine Ridge Reservation and the presence of wire connections from
these households to the public switched network; and N f C' ',4 ()'f1...o. 0 opies roo", , . ~...........
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A map showing the exchange boundaries of the Golden West companies.

Pursuant to Section 1.1206(b)(1) of the Commission's rules, 47 C.F.R. Section
1. 1206(b)(1), an original plus one copy of this letter are being provided to you for inclusion in
the public record of the above-referenced proceeding.

Sincerely,

cc: Jordan Goldstein (with attachments)

Attachments



ORIGINAL
GOLDEN WEST TELECOMMUNICATIONS COOPERATIVE INC.

1. The FCC should deny Western Wireless' (WW) petition

A. WW's service is not unique to the Pine Ridge Reservation.

B. WW's pending ETC application at the South Dakota PUC includes the area served by
Fort Randall Telephone Company, which includes part of the Pine Ridge Reservation.

C. FCC dismissed the ETC petition of the Cheyenne River Sioux Tribal Telephone
Authority (CRST) for the study areas on the Cheyenne River Sioux Reservation because
the South Dakota PUC had already designated CRST as an ETC.

2. Golden West has demonstrated its commitment to providing service on the Reservation

A. There are approx. 4,164 households on the Golden West portion of the Reservation.

B. Approx. 95% of the occupied households have a wire capable of providing a
telephone connection to the structure (Approx. 3,956 households)

C. Approx. 73% of the households subscribe to service (Approx. 3,040 households)

D. Approx. 865 customers subscribe to Internet service (644 residential customers and
221 business customers)

3. The Pine Ridge Reservation is a significant portion of Golden West's service area

A. Golden West serves a total of 16,207 access lines

B. Approx. 28% of its access lines are on the Reservation (approx. 4,538 lines)

C. Approx. 25% of the GW's cooperative members are members of the Tribe (of 11,555
total members, approx. 2,889 are members of the Tribe)
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June 29, 2001

Magalie Roman Salas, Secretary
Federal Communications Commission
445 121h S1. S.W.
Washington, D.C. 20554

Re:

Dear Ms. Salas:

Td.;pluIn<' {202} 2l)(>-~:{')1l
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RECEIVED
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Western Wireless Corporation Petition for Designalioll
as an Eligible Telecommunications Carrier and for
Related Waivers to Provide Universal Service to th~

Crow Reservation in Montana, CC Doc. Nn. Qh-4.'i, I>,".-99-1 R47

Western Wireless Corporation Petition for Designation

<IS an Eligihle TelecolllmUllic.'1tions ('<lrri~r for the "illl'

I{idgc Reservation in South Dakota. C(' Dot'. No. %­

45, DAOI-27H

Petition of the State hlllependcllt Alliancl' and fhe
Independenl TelecolllllHlIlications Group tllr a
Declaratory I{uling that the Basic Universal Service
Offering PmviueU hy Westt=rn Wireless in Kansas is
Subject to I{egulation as Local Exchang.e Scrvicl', WT
Docket No. 00-21l)

F.x Parle' Suhmissioll

1

On Junt= 28,2001, Mary Sisak and Benjamin Dickens, of Blooston. Mordkofsky. I>ich'ns.

Duffy and Prendergast, representing Golden West Telephone Cooperative and David ('OSSOfl

representing Great Plains Telecommunications, Pn~ieci Telephone Compmly ilnd Rang.e Tekphlllll'
Cooperative, lIIet wirh Lisa Boehley, Andrea Kearney, Linda Kinney and Susan Sieiman of Iht:'

Office of G~neral Counsel to discuss the ahove proceedings. The discussions covcrcd Ille "ollo\\'III~'
subjects: '

::t~""d O~G,
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Crow and Pine Ridge Re~I'\'atiolls

The Telephone Company representatives explained that to the extent trihal govcrnlllt:llls h"vl'
regulatory jurisdiction over a non-member telephone company under the tir~t exception to the
general prohibition expres~ed by the Suprcme Court in MOfllWItl, Mlch jurisdiL;tiull is not exclusiw
and does not contlict with, nor preempt, the authority of a state Commission 10 act on applicalions
for Eligible Telecommunications Carrier r' ETC") designation, Preemption of slate jurisdiction
under all modem Supreme Court jurisprudence only occurs where the state action would interfere
with a federal, Indian-specitic program. Here there is no contlict hecause Congress determined that
in the normal course states would act on ETC requests, Nor does state action interfere with a Irilw':-.
right to govern itself because trihes have no authority from Congress to act on ETC n:qllcs[s.

As an alternative to a nulling that the state does not have authority .1S a mailer of fednal I;I\\:.

the question nf whether the Commission could find as a mattcr of state law that tht." stme
commissions in Montana and South Dakola do not have jurisdiction to regulate tckphollc sl'rvil'l'
provided by non-Indians on Ihe respective reservCllions was also discussed. We expressed thc vil'w
that the Commission could in theory, reach slich a legal conclusion, although it would he highly
unusual. We pointed Ollt, however, Ihat there is nOlhing in Ihe record 10 suggest Ihat thl' asscrtion:-.
of jurisdiction by the two commissions are invalid as a matler of slale law,

II was also nmcU thai in the Tw('//ill Report {1I1t1 Oft/a the Commission rdused 10 disturh Ihl'
South Dakota PUC's ETC uesignation of the C1l1.:yenne River Siollx Trihal Tekpl1011e I\ulhorily.
Having accellted stale jllriSllictinn in South Dakota to grant ETC designation to il trihally ownctl
carrier operating on its own reservation, a Commission tinding that Ihe state has no authorily tll al'l

on an ETC applicalion suhmitted by a non-trihal company for another reservalion would conflic1 willl
its previous action.

The recent decisions of the Supreme COllrt in Atkin.wf/ r"(I(/i"g C:o., II/c". 1'. SIIirley ami
N('VlIt/lI I'. Hicks were discussed. In Atkil1.wlI the Court found that the NavCljo Nalion could 1101

impose an hotd occupancy tax on Ilon-members on non-Indian fee land, Tile Cllllri noled Ihill rill'

first exception to the general rule of Momal/tI, which pCrInits Irihal regulation lIr Ill11l-IIlCUII ll'l " willi

enter into consensual rcl.llionships with Ihe lrilw, was not applicahle hecalls~ Ileit!ll'r thL' !loki 1l1l! 11'­

guests Ilave entered such a reiationshilJ.

We stated that a necessary implication of the Atkill,WIII case is that whatevcr relationship
Western Wireless may have consented to with the tribal governments could not rorm a hasis for
tinding that the trihes have exclusive regulatory jurisdiction preempting state regulation of servicl'
provided to non-tribal member customers, especially those living on tee 1;\I1<1s, In this reganl wc
also noted thai because Western Wirt~less is a Wllllllon carrier, it cannot rerU!ie III provide .,\CfVICC III
anyone in its liccn..;ed service area, whether or not thcy arc mcmbers of the lrilll.:. and Ihal tllis
ohligalion does nol d~pcnd upon designation of Eligible Telecollllllunications Carrier stalUs. hUI i~ <I

condition of its common carrier license.• f Weslern Wireless is presently refusing to provitk ils
service 10 non-memhers, such refusal is inconsislenl wilh its license ohligations. Moreover "Ilch ;1

2
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refusal to serve non-members does not bolster its argulllcnt that the state dOl:s not IMVl' jllrisdil'lil1l1,
because its obligation to serve the entire public exists whether or not it is an ETC,

We also discusstX! the recent dedsioll of the l/ .S. Supreme Court in Nc\-'(/(/a v. Hick.'i in
relation to the 1990 decision of the South Dakota Supreme Court in Soli/II D"kor" v. !)iJOlfc'd 11"".\1'
upon which Western Wireless relies. Both cases involved the authority of non-trihal law
enforcement officers to enter a reservation in regard to crimes or suspected l:rimcs l:ollllllitlcd off thl'
reservation. The South Dakota court had found the entry was unauthorized in that South Dakota had
not complied with relluirements of Public Law 280 to establish its jurisdiction on the resl~rvati()n. III
Hick.\", the Supreme Court found that the tribal court had no authority to try slate game wardens fill'

trespass. The COLIrt t'(llInd that Congress has not removed states' inherent jurisdiLtion on
reservations with regard to off-reservation violations of state law. In the course of it~ decision. 1I1l'

Court l.'l11phasi7.~d the very lill1itcd authority of trihal govCrIlml.'nIS 10 rcgulall.' 1l111l-l11l'1l11ll.'l"s.

Whether or not llick.'i dfcclively supl:rsedcs the rational in Sptll/ct/1/01".\(', till.' Soulh J)al\ol;1
Supreme Court itself in its subsequcnt decision in Cheyennc River Sioux Tribc' I'. /'"",;(" lJ,ili,i('.1
Comm;,I,\iOll. I 999SD 60. (""eRST") found that the South Dakota Puhlic Utilities Comlllission
("SDPl Ie") was fully within its rights to refuse to authorize US West (now Vwesl) to transfer an
exchange located on the Standing Rock Reservation. If Sp0/f('d HoI',\,(' mc'l11t that Ihl'rl' was 110 Sl<lll'

authority over telcphollc companies operating on reservations. the Court could nut haw rl'"chl't1 I Ill'
decision it did in eRST.

The checkerboard nature or the land holdings on the Reservations was discussed. durin~

which the telephone company representatives expressed the view that it was not possihle to have
separate federal and state ETC designation.'i for the areas within the reserviltion houlHlarics
represellling trust and fce lands, respectively. There was also discllssion of thl~ I\ll~lI1il\g of the tl'rlll
-jurisdiction" in Section 214(e)(tt) or the Al:t, <111(1 whether Ihat term encompassl.'d unly
circumstances where a state commission's jurisdiction was completely lacking OWl''' l'arril~r. The
telephone representativl::s expressed the view lhcll at if IllilliullIlll, a stale commission Illust llaw
authority to grant ETC designation, slIch as in Montana, hut rcit~l<I(~d thilt whik 1I11wr aspl'cls "f
state rcgulatory authority could theoretically L:onllict wilh trihal regulation. thai ~ould Ilol on:lII ill
these cases involving ETC desigmllion. bccause trihal regulalion cannot cxtl.'nd 10 LTC designation
under thl.' Act. When;' states havc been prcl.'mptcd, it is ill t.:ascs Slid, as M('\n'//('I"(I --'1'1Ie'//(' Wl1l'l\'
the stat~ sought IU enforcc gamc laws directly conllicting witll trihid gaml' laws l'II"cll.'d as ;\ 1);It·( II!

a tribal specific federal program to promoll: recreational hunting and fishill/:!.

In order In prcwnt forum shopping, the Twell;!' Repo'" al/(I Ort/l'r sJll~t:ilil'S Ihill ETC
applicatiolls may Ilot hc tiled with the Commission if a sti\(e applicillion has previously htX.'n filt'd.
Western Wireless assl'rtcd in an {'X plIn{' that it had modified its pending South Dakotil Clp~)lil."ilti(ln In

eliminate Golden West and Great Plains from Ihe requested service area. It wa" Iwll.'d (hill Fort
Randall Telephonc Company, which also saws on the Pine Ridge Rcservation. "'CIS still indll(kd ill

3
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the South Dakota application. The Telephune CompoUly representatives also t:xprcsscd the vit'W Ih,lI
both the federnl and state applications for ETC designation resled llpon a showing or provision (If tll,­
supported services descrihed in the Commission's ruks. that whatever additional features Wcskrn
Wireless might offer on the Pine Ridge Reservatiun th.lt it did 1101 offer elsewhen.: in the slale. wnl'
irrelevant to the question of duplicate applicoltions.

Finally, we explained that state authority over the service for which Western Wireless seeks
ETC designation is not restricted by Section :rn of the Act, because the service involves a statiol1
which does not "ordinarily" move as that term is used in Section 3(28) of the Act with the result
that the service is not mohile. A sample of the Telular Phonecell unit was demonstrated.

At staff request. the representatives uf Colden West agreed to providt' for the reulnl
additional dala concerning its provision of telephune service on the Pille Rid~l' l{l'Sl'l'valiol1.

If there are any 4uestions in this mailer. please contacl one uf the undersigned. Two COpil';o,

of this letter are provided for each proceeding referenced.

SillCerelYYO'u~

Benjamin H. Dickens
Mary J. Sisak
Alooston. Mordkofsky.
Duffy and Prendergast
2026590830

cc: Lisa Boehley
Andrea Kearney
Linda Kinney
Susan Steiman

()icken.~.
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